I. Introduction
One of the most visible developments of Private Law, and specially Contract Law, in recent years, has been the emergence of different processes focused on an increased Europeanization of the substantive rules and principles, well beyond the more traditional -albeit still important-issues of choice of Law and enforcement of judicial and arbitration decisions against one contracting party situated in a different jurisdiction. Obviously, the legislative activity of the EU , most notably with respect to important transactions involving consumers, has played an important role in providing additional focus, impetus and concreteness to those processes. The Commission Communication on European Contract Law and the revision of the Acquis 1 has formalized, to some extent at least, the existing plethora of initiatives and developments. In addition to the evaluation, review, and reformulation of significant portions of the consumer Acquis, the process has been focused around the formulation of a Common Frame of Reference (CFR) that would condense principles, rules, and terms to organize and give coherence to the legal materials -the Acquis among them, but not exclusively-in the field of contracts. It would also serve to inspire the interpretation and application of existing Law, including national Laws of the European countries, and eventually give rise to a new body of Law in the field of contracts, most likely as a non-binding instrument.
The existing process, thus, seems to be one of creation of the framework for a more or less distant stage of legislative decision-making. And whatever the legal nature of the final outcome of the process, possibly in the form of a new piece of legislation (even if optional or non-binding as a legal instrument), it seems undeniable that the set of principles and rules contained in the CFR involves a general approach to the legal regulation of contracts in Europe, containing both mandatory and default rules that aspire to constitute at least an important part of the legal environment of contracting in the European economic and social environment.
The present paper tries to present some preliminary ideas about the potential benefits and costs arising from this process for the functioning of the existing Contract Laws in the different European countries, and in the end, for the welfare of European societies. Some of those benefits and costs will be essentially illustrations of the general features of a legal harmonization process in general, whereas others will apply specifically to the current process under way in Europe and affecting European Contract Law. Section II would first present and briefly examine the potential benefits, while Section III will deal with the reverse side of the harmonization endeavor.
II. Some plausible benefits from adopting harmonizing instruments on European Contract Law
I do not purport to examine exhaustively the potential benefits of the current process set in motion to prepare and adopt new bodies of Law in Europe affecting the area of contractual activity of firms and individuals. Nor I will examine in detail the draft CFR to comment on the advantages of the specific normative solutions proposed. I will limit myself to briefly review the beneficial effects that, in theory, may ensue from a process such as the existing one, without committing to a normative judgement about the outcome of the current enterprise, and whether it has exploited all available opportunities to maximize those potentially positive effects. I will mention three of these: To improve the way in which the existing Contract Law is affecting the efficiency of contractual interactions, to reduce transaction costs from diversity in the legal regulation of contracts, and to achieve economics of scale in legal reform. I do not include here any kind of redistributive ideal, given that the broad scope of application of Contract Law (not just B2C, but also B2B, or C2C), and the broad differences across countries in the factors affecting the outcomes of such policies, in all likelihood prevent the pursuit of consistent redistributive policies at this level of generality 2 .
Efficiency in economic relationships
From a Law and Economics perspective, it seems logical to start with efficiency as a plausible advantage of a process of legal reform in the area of contracts. Contractual interactions are one of the major sources of economic and social development, as they provide the main channel for cooperation among individuals and exploit the benefits of division of labor and trade. In complex and developed societies as the European ones, the Law, and specifically the Law of Contracts, provides one of the most important mechanism to foster the adequate functioning of contracting through the creation of incentives for cooperative behavior inside contractual relationships, and the removal of incentives for non-cooperative attitudes.
The Law, however, may not get its task right, and may not contain the legal solutions that actually maximize the joint welfare of the contracting parties, by creating the wrong incentives, or by interfering with the incentive mechanism set out by the interested parties themselves in their arrangements. Contract Law scholars have for centuries, and Law and Economics scholars for decades, criticized inadequate solutions to adopted by Contract Law to achieve the desirable outcomes in a given set of contractual circumstances.
It is true that Contract Law is not the only force working towards efficiencythat the surplus from the voluntary interaction becomes as large as technologically or otherwise materially feasible, that the surplus is maximized, to use the mathematical jargon economists tend to favour. Competition in the markets for goods and services seems at least as important for achieving this goal. But not even the most devout believers in the benefits of competitive markets think that competitive equilibrium will happen without some help from legal rules, and also from Contract Law rules.
First, because many contractual interactions in real life take place outside the realm of environments that can become competitive markets: the problems of information and incompleteness of the terms of the interaction are so relevant that we cannot expect something remotely similar to a competitive market. And then, general rules in Contract law sanctioning duress, fraud and other informational deficiencies, and regulating contract enforcement and remedies for breach of contract have to take the lead.
Second, because in areas in which competitive markets are feasible, the problems that may afflict them (informational problems, for instance) are common with contractual environments, and thus may be subject to rules and regulatory measures that resemble those in Contract Law -a sort of leading role of contractual solutions in areas of market regulation. , and even rules in Criminal law may be often necessary.
European Laws probably differ widely on how they perform in these respects. It is also safe to assume that even the most refined Contract Law system, the one working most effectively towards improving the contractual surplus of the parties, avoiding at the same time negative external effects, is still not working optimally and presents shortcomings, maybe even significant ones.
Is it possible that legal reform may be able to unearth existing deficiencies and offer improvements in legal rules, institutional arrangements, and strategies for legal decision-makers that can enhance the welfare of contracting parties? The answer is naturally yes, that is possible. Is it also possible that such legal reform is set in motion and carried out substantially at the European level, that is, at a level that goes beyond the current systems of Contract Law that to this day remain mainly national in their design and scope. Again, the answer is yes. It is possible to improve the efficiency of the existing performance of Contract Law national systems through reform measures, even comprehensive ones, that can take place at the European level.
The core issue, of course, is how to do it. To design and apply an optimal system of Contract Law that improves matters and, at the same time, does not interfere with the healthy effects of competitive markets, and with the appropriate incentives of the existing rules and institutions, is not an easy task. For instance, how comprehensive the European led outcomes should be? How much variation should we allow in the solutions and outcomes, due to the unquestionable fact that still the Member States are, all in all, more homogeneous in terms of preferences and relevant factors affecting the legal solutions, than the European ensemble? What level of detail do we think optimal for the legislative solutions, and what role do we leave to Courts and other adjudicators to develop more specific measures?
Simply these two questions may suggest the magnitude of the task of optimal law-making at this European level and on this area. The theoretical point remains: it may be possible to enhance the efficiency of Contract Law as a working legal instrument in Europe, but if we do not think we can do it at the European level, better not waste resources in a process that will not improve the welfare situation of the individuals and firms that are subject to Contract Law in their economic and other interactions.
Reducing transaction costs in cross-border trade
The language of removing barriers that hamper the smooth functioning of the internal market in goods and services, looms large in the reasons provided by European legislation to justify the introduction of common or harmonized rules in very different areas, consumer Law and Contract Law among them. The idea that harmonized rules in Contract Law serves to promote the European internal market can be understood as comprising two different elements or perspectives. One refers to the reduction for firms of the costs of doing business in various national markets: If a firm plans to launch a product in several, not to say all Member States, the costs of compliance with legal constraints are much higher in the presence of different legal requirements than with a single set of legal conditions for the business campaign. For instance, this dimension of harmonization has been underlined with respect to several Directives in the field of consumer Law. 3 It can be argued, that legal and regulatory diversity will not disappear as a consequence of a harmonizing legal body in Contract Law, because even if the Law in the books is the same in the different Member States, the Law in action will definitely differ widely: Courts and other adjudicators, legal procedure, legal culture and environment in general will remain national, and thus would not allow a dramatic reduction in diversity costs for firms doing business Europe-wide. Moreover, the need to adapt to local market conditions will always impose costs on cross-border activities by firms, and thus the extra cost of more complex legal compliance in various jurisdictions would be close to negligible.
The second component is that of the consumer. In fact, some argue that consumer perceptions about legal and other uncertainties and shortcomings of transacting over the national borders would be the key building blocks of the barriers to cross-border trade, and thus the crucial factor affecting the implementation of the internal market through regulatory and legal harmonization 4 .
It is hard to deny that legal complexity and variety entail some level of transaction costs for firms contemplating commercial activities in the different areas covered by the diverse legal and regulatory regimes. Lawyers are specialized professionals who obtain quasi-rents from, among others, the task of assessing, managing and minimizing the risks associated with such diversity. The phenomenon is observable even within national borders, in federal systems in which the individual regional entities have substantial powers to design and impose their own Laws. Whether this diversity is an important obstacle to the formation and flourishing of a vigorous unified market is a different -and entirely contingent and empirical-matter.
In all likelihood, harmonized rules in Contract Law would contribute to produce a reduction in complexity and disparity, and this, in turn, produce some gains for the internal market, and thus for the participants in it -the European consumers. These gains would be both static and dynamic in nature.
Since Coase 5 we know that transaction costs are real costs of taking economic actions, and that they are not subordinate in importance to technological or other costs. So a decrease, however slight, in the transaction costs involved in cross-border contracting actually entails a reduction of real costs in the economy, a direct and tangible social benefit. Who will benefit more in the end of this cost reduction depends upon market structure and the elasticity of demand for the different goods and services experiencing the diminution in transaction costs.
There is also a dynamic gain resulting from this reduction of transaction costs of cross-border contracting between firms and consumers. Transaction costs created by legal heterogeneity erect barriers to entry in national markets for foreign firms, so a decrease in the former imply an enhanced chance of entry, and thus, enhanced competition in each of the affected national markets. And, as is well-known from standard economic theory, most gains from increased competition finally accrue to consumers.
The perspective of consumers is of course important, and not just for the reason that many of the static and dynamic gains of reducing costs for firms in engaging in cross-border transactions and activities ultimately result in the benefit of the consuming public. Consumers also face transaction costs in crossborder trade, and these are also real economic costs, whose reduction would also bring both static and dynamic gains. The additional problem here is that the perceptions of consumers on the real importance of diversity, and the extent of the reduction brought about by the harmonized rules are, with high likelihood, less accurate than those of firms. Hence, even if a real reduction in legal diversity -and legal uncertainty associated with the legal diversity-in cross-border transactions has taken place, if consumers are slow, or myopic, in evaluating the new situation, purely perceived or imaginary -but effective nonetheless, here-transaction costs would remain at the previous high level, and little would be gained by the adoption of harmonized rules.
In short, in order to exploit the advantages -real ones, not imaginary-of harmonized rules in Contract Law, the reduction in diversity and the enhanced certainty needs to be internalised by the agents subject to the rules, by the potential contracting parties. Otherwise, transaction costs may persist, if the basis for them has now evaporated.
Economies of scale in legal reform
The third potential benefit of a European process of producing a new body of Law in the field of contracts is of a different nature. It has to do mainly with the costs of Law-making. Careful, knowledgeable, and effective law-making is by no means an inexpensive activity. Let's imagine a benevolent Law-maker desiring to improve the welfare of those concerned by a given set of Laws and regulations. In order to aptly carry out this goal, our Law-maker would One need: (i) to collect reliable evidence on the actual state of the events one desires to regulate; (ii) to consider some range of alternatives for each issue under consideration; (iii) to estimate the likely impact of the regulatory alternatives on the position of the relevant individuals and groups;
(iv) to draft the Law, and legal drafting may be costly depending on the kind and length of the exercise; (v) to invest political capital to convince the relevant public of the virtues of the new legislation, and to overcome opposition from the interest group who may be harmed by the legal reform, even when overall it enhances social welfare.
All those preparatory activities for the legal reform to be designed, drafted and passed -and I am abstracting here from implementation and enforcement issues-are costly. And a significant fraction of those costs are invariant to the number of individuals and firms that will benefit from the new legal regime. Part from those costs would not vary much if the Law will be adopted in a jurisdiction with a population of 1 million, or in another with a population of 100 million. That is, there are important monetary and non-monetary fixed -in the sense of population-invariant-costs of Law-making.
And fixed costs allow for economies of scale, meaning that if production is concentrated to serve a larger population, the per-capita costs of production decrease. Thus, a legal reform that may not be cost-effective if needed to be adopted separately by each Member State, may be cost-effective if adopted at the European level, given that for the same -assumed-benefit in terms of increased social welfare, the costs of adopting the measure are now lower due to the increased scale that produces significant savings.
This gain of European law-making may be even stronger if one thinks of a large and complex body of the Law, such as Contract Law. The breadth and complexity of the subject matter probably make those costs of Law-making (think of political capital, for instance) grow more than proportionately.
III. The potential costs of adopting harmonizing instruments on European Contract Law
From an economics perspective, the common theme in debates about legal, regulatory or institutional harmonization is the issue of regulatory competition as a competitive alternative to top-down harmonization or rule-setting. In the most naïve version of this model, Contract Law is a public good, and the beneficiaries (contracting parties) would move (not necessarily in physical terms, it can be virtually by opt-in or choice of Law clauses) towards the most desirable set of rules providing the maximum available welfare for themselves. Governments, wishing to attract more parties to their own jurisdiction, would strive to achieve the best possible set of rules in order to maximize entry -and presumably revenue-by users of their sets of legal rules and regulations. Of course, top-down harmonization would interfere with the process that allows this desirable competitive equilibrium to emerge. The most familiar example of this kind of competitive process is Corporate Law in the US, which has been described by many as the product of healthy competition by different US states offering menus of default rules of Corporate Law that would induce firms to incorporate in that state and thus increase the tax revenue from incoming firms 6 .
I will not deal in detail with the reasons that should lead us to be more sceptical about regulatory competition models in Law and legal institutions. I will, however, sketch three reasons for my scepticism. First, that such models 7 pose very strong assumptions on relevant variables, and most of all, on the goals of the main Governmental players. What the goals of politicians sponsoring and passing a given piece of legislation are, is difficult to synthesize in one objective function: Maximize social welfare?; maximize tax revenue?; why not simply voters's support -and foreign users of the public good will not be voters-or other political goal? Moreover, in legal matters, Courts are also very influential players in creating and enforcing the rules, and they may -and typically havevery different goals that elected politicians. Assumptions about information and mobility costs and gains, both for users and providers of the rules, are crucial, and the results will be very sensitive to changes in them.
Second, that the results in some areas in which regulatory competition models have been more thoroughly explained, such as environmental standard-setting, have led to relatively inconclusive results about the nature and welfare properties in the equilibria. In some scenarios we observe a kind of race to the bottom, but under other assumptions the level of stringency of regulatory standards increases under regulatory competition. 8 Empirical evidence, although not entirely lacking, is not conclusive enough to derive potent predictions about the expected outcomes. 9 Third, that the outcome of the competitive race is not independent of the relative power of the groups that may be actually benefited or harmed by the 6 existing rules and by the introduction of new rules. Competition may thus occur on certain dimensions that do not prejudice the gains from the most powerful or organized group, but will not take place over those dimensions of the legal regime that could risk the benefits of the statu quo of the most influential groups in the relevant sector or situation. This is how more recent models of Corporate Law evolution characterize the US "competitive market" in Corporate Law rules, in which competition is shown to produce optimal rules with respect to issues that do not have a substantial effect on management's private benefits, but not with respect to issues that have such an effect 10 .
All in all, in order to have a balanced view of legal harmonization issues, and of the current European process on Contract Law, I am not entirely convinced that opposing arguments based on regulatory competition should carry the most weight. I think there are other sources of concern.
Heterogeneity of preferences and economic conditions
It is hard to deny that European societies and economies are diverse both in terms of preferences by citizens on many issues, and also in levels of wealth and distribution of that wealth among different societal groups.
And Contract Law, specially in what is the large bulk of it -namely, default rules to complete the contract in the way in which the parties' welfare and thus contract surplus would be maximized-should be concerned about what the majority preferences of the potential contracting parties about the contractual solutions they would choose if they had written a completely contingent contract. This does not mean that default rules should always be majoritarian in this sense, because optimal default rules, in scenarios of asymmetric information could well be counter-majoritarian in order to efficiently elicit information from the party that enjoys the informational advantage. 11
It is apparent that, in the current European context, it is far from clear that a uniform 12 pan-European content of the chosen rules would be optimal for the 10 conditions of all national markets, and the various societal preferences concerning desired solutions to the incentive problems in Contract Law, given its very wide coverage of transactions and agents whose behavior will be affected 13 . One must concede that even under some new European body of Law in the contractual sphere, individuals that firms would not be subject across Europe to exactly the same set of requirements and rules of conduct. A brief look at the Draft CFR, as well as simple reflection on the current formulation of many Contract Law rules, shows that general clauses and standards which allow ample room for interpretation and judgement in accordance with the specific circumstances of the national and/or product market affected, and thus, permit a relatively wide variety of substantive outcomes. The enforcement of the rules will also be left to the Courts and legal procedures of the Member States, reflecting a large range of legal cultures, traditions, organizational modes and enforcement strategies, thus keeping a very significant source of variety in the real solutions implemented in the different countries.
Despite these loopholes in the harmonisation effort, it is almost axiomatic (or the entire process be a wasted endeavour) that uniformity of substantive outcomes in regulating contractual behavior would increase, perhaps substantially. And this uniformity would imply a reduction -neutrally understood, not necessarily good or bad from the standpoint of efficiency, for instance-in the current levels of intervention on contractual matters in some countries. It would also imply an increase in such levels for other countries. If (a big if, however) the existing levels are roughly adapted to the market conditions in each country, and to the societal preferences towards solutions for managing contractual matters, such a move towards uniformity would entail costs and losses to the affected parties and to the European societies in general.
The second source of concern affecting the existing heterogeneity of circumstances refers to the disparate levels of wealth across European countries, and the different internal distributions of wealth and income within a given society, even for countries with roughly similar levels of GDP per capita. And Contract Law rules -private Law rules more generally-frequently set behavioural standards enforced through legal consequences in the form of a monetary transfer or payment (monetary damages). In such settings, it has been shown that the standards -even assuming the same level of social benefits from subjecting behavior to a given standard-should not be independent of the level of wealth of the group of people (or firms) subject to the standard, nor independent on how wealth is distributed among groups of potential infringers of the standard. Rules of this kind, thus, should be responsive to the economic conditions (both in terms of level and distribution of wealth) of the society in which they are imposed. Uniform rules equally adopted by different societies may not only fail to improve the current situation -for instance, the level of contract breach-but even make matters worse if the standard is maladapted to the true conditions of the relevant population 14 .
This should at least raise a strong note of caution towards uniform legal solutions in Contract Law (and in Tort Law even more clearly) that disregard existing diversity, not so much of legal traditions as the set of values and inherited notions of the legal profession, but as the basic economic conditions of the societies in which the rules are to be applied.
Process goes beyond mere codification, for better and for worse
The second source of concern reflects the actual design of the process as foreseen in the 2004 Commission Communication on European Contract Law and the revision of the Acquis. According to this roadmap the enterprise should go beyond mere codification of the existing EU formal legal rules affecting Contract Law, notably the consumer protection Directives that constitute the core of such existing set of legal rules. This is positive, because current EU Law is haphazard in terms of coverage of issues, in terms of how the subject matter of each rule is addressed, and often also in terms of the solutions offered. This is not surprising given the constraints on European legislative powers upon these matters, and also the intricacies, legal and, above all, political, of law-making activities at the European level. Mere codification or ordering of the existing rules may bring some benefits, in terms of legal certainty, technical precision and facility of implementation and interpretation in Member States, but it could hardly make a significant difference in the broad area of Contract Law at large.
In this respect, it is obvious that the process aspires to more ambitious results than simple systematization of the Acquis, and intends to reach areas that now are not covered, or only very thinly, by EU Law, and are firmly within the almost exclusive domains of national Private Laws. The reverse of these should be that EU Law does not deserve special status with respect to existing -in not yet harmonized areas-national Contract Law. The process should not treat the Acquis as sacred, and the approach, the structure, let alone the content of EU rules related to Contract Law should not condition the outcome of the process. Neither in scope -why not leave unregulated an area previously regulated, if that looks more desirable now after careful revision or analysis of the current circumstances and the effects of the existing regulatory scheme?-nor in content -why not alter the substantive solutions provided for in the past by the EU legislative powers if there are superior alternatives given the current state of the art in the field? 14 See Juan Jose Ganuza and Fernando Gomez, "Realistic Standards: Optimal Negligence with Limited Liability" Journal of Legal Studies (2008) forthcoming.
For instance, take the Commercial Agents Directive 15 , which substantially reflects the mid-eighties consensus between what was the legal treatment -of an even earlier origin-of commercial agents in France and in Germany, a consensus that is imposed by the Directive with mandatory nature over all contracting parties in these relationships. Distribution channels for goods and services have been much transformed in the past quarter century, and our knowledge of contracting practices has much increased in these years, thus making the normative solutions and the normative -mandatory-nature of the Commercial Agents Directive highly questionable 16 . Why in the process of harmonizing European Law should we treat the past normative choices as constraining our optimal choice in the present?
Paraphrasing the famous dictum of Justice Holmes against historical reasoning in the Law, there is nothing more revolting to justify a normative choice in the Law than to say that it was made in the past, no matter whether this past is the Roman antiquity, Napoleonic France or 1980's Brussels. In this respect, from an efficiency perspective, the process, to achieve the potential gains mentioned in Section II above, should not be constrained per se by existing EU Law, nor, for that matter, the current Laws of Member States. Those rules should be taken into account as reflecting -at least on paper; they do not eliminate the need of true empirical evidence on contract behavior in real-world interactions-, the current background and state of affairs, as well as regulatory alternatives already applied. To some extent at least, they can also serve as proxies for the expressions of preferences by the affected societies and populations -although with a grain of salt, they may also reflect inertia, path-dependence, or the power of given interest groups. But they should not set the boundaries neither of the analytical task underlying the process, nor the possible substantive outcomes that may constitute their end product.
A complex game in which legislator interacts with contracting parties and Courts
In the process of legal reform one should always take good notice of the fact that typically whoever drafts the rules -typically elected politicians in legislatures-rarely are in charge of interpreting and enforcing those rules. At least in the field of Contract Law, Courts play the largest role in interpreting and enforcing Contract Law, although in areas that affect consumers, or at least the collective interests of consumers, regulatory agencies do also have important interpretive and enforcement functions. An how Courts would perform such a role directly influences the real consequences and effects that 15 Directive 86/653/EEC on self-employed commercial agents.
the rules would have on the behavior of the parties that one wishes to regulate or affect. In this respect, legal rules are not the words and sentences in codes or other legal texts, but how they are actually interpreted and enforced. The latter may contribute to the goals pursued by the legislative bodies, but it may well work in the opposite direction, and render moot the incentives contained in the rules or, even worse, it may lead to unintended and undesired effects upon real world behavior. Thus, substantive Law cannot be designed in isolation and independently of the interpretive and enforcement institutions. They are joint inputs for the production of legal outcomes, and thus joint consideration is crucial for a thoughtful redirection in a given area of the Law 17 .
This is particularly true when one deals with harmonization of substantive rules that will end up in very diverse institutional settings for their interpretation and enforcement, such as the current situation concerning Contract Law across European countries. Even if one assumes that Court organization and the interpretive strategies of Courts in Civil Law countries are roughly similar (a big if), the number, resources, and effectiveness of Courts are dramatically different across Member States. Moreover, procedural Laws are also very different, even within Civil Law systems, thus adding much to the heterogeneity.
This does not imply that any harmonization effort in an environment of heterogeneous interpreting and enforcement institutions is doomed to failure. It may overall be a success, but it needs to anticipate how the variety of institutions will likely respond to the new rules, and choose among the substantive alternatives those that, given the anticipated interpretive and enforcement strategies by Courts, would produce overall the most preferable outcomes. It may lead, given such variety, for a preference of menus of solutions instead of single solutions for each issue, thus allowing for a better match between the substantive rule and the strategy to interpret or apply it (more or less formalist, or more or less distributivist, etc.).
One dimension that should not be underestimated is that, whatever its appearance, Contract Law in Europe is de facto judge-made Law, even in the countries with codified provisions on general Contract Law and particular types of contract. One reason for this feature is that the written rules in Contract Law tend to be old rules, in the sense of rules that have been around for some time in that given legal system. In some countries, they are directly or indirectly from the codification period, and even their substantive content may be traced back to the XVIII century or to Roman Law. That gives them, regardless of their textual appearance, some degree of open-textured character, and invites typically more creative (or aggressive, if one prefers) and less formalistic interpretive strategies, at least in view of the need to take into account the passage of time and the necessary adjustment to new circumstances. New written Laws, at least in Civil Law judicial traditions, seem to invite less risky interpretive strategies, and more formalistic approaches. This difference needs to be considered in every process of legal reform.
Another related dimension that seems relevant is the context-dependent desirability of many rules and solutions in contractual environments. Traditionally, most rules in Contract Law are characterized by a high degree of abstraction. In Civil Codes, even the rules on specific kinds of contract tend to be of an abstract nature, because they apply to virtually all contracts of a given kind, regardless of the particular object of the transaction, and the circumstances that surround the contract and the contracting parties. More recent rules, such as those in the consumer Acquis, and the national Laws implementing them are less abstract in this respect, although they still are -as they are bound to be, no doubt-not fully aware of the whole range of elements that influence the transaction in a relevant way.
The economic literature on contracts, and in particular the branch dealing with incomplete contracting, has identified several dimensions of contractual interactions in different environments (spot contracts, long-term contracting, and so on) that affect the desirability of the most basic rules of Contract Law, such as remedies for breach of contract. For instance, for long-term contracts (such as those in distribution chains: agency, distributorship, franchising) some of the factors that affect whether and how one party should pay compensation to the other, say for early termination, include: The timing of the parties' interaction, the role of reputation to control opportunities for non-cooperative behaviour, the verifiability of instances of breach along the relationship, and the variance between different kinds of breach, the incentives to make investments in the relationship, particularly relation-specific investments, are but the most relevant that have a bearing on the desirability of the existence, scope, and nature of a compensation scheme 18 .
This illustration shows that rules in Contract Law should not be fact-invariant, or circumstance invariant. Their abstract character, if it invites and allows for further additional rule-making (essentially by Courts, eventually by other adjudicators) more adaptive to the particular circumstances of the economic interaction at hand. But this -unavoidable, if one wants to achieve desirable incentives for the contracting parties-delegation of rule-making powers to the adjudicators creates some degree of tension with the Pan-European harmonization goal. In any case, the latter should not lead to view abstract principles and rules, such as commonly found in Contract Law, as requiring a uniform solution across diverse economic circumstances and scenarios. Otherwise, the exercise will be recipe for unresponsive legislation.
In Contract Law, moreover, we encounter additional players. Contrary to other areas of the Law, the contracting parties themselves, under freedom of contract, which is a basic principle of European Contract Laws, can respond to the rules (at least if they are default rules) and to the interpretive and enforcement strategies by Courts by altering the contracts they write. They can write more detailed contracts, or they can alter their content, to avoid, or to otherwise adapt, to the new rules. This needs to be carefully considered when drafting rules and interpreting them. Some normative choices, for instance, may be undone by the parties, and at the expense of additional transaction costs.
It has long been observed that incompleteness in contracting may well not be the product of non-voluntary constraints affecting the parties or the general contracting environment (cognitive deficiencies, unverifiability, informational deficits). It can be a chosen strategy by the parties at the contracting stage to increase their expected welfare from the transaction. For instance, the parties may consider advantageous, under certain circumstances, to rely on internal (including reciprocity-based) motivators for cooperation over external mechanisms such as formal and legally enforceable contracts, and thus use only very simple contracts. To force upon those parties who choose such contracts, for instance, a very detailed set of default rules, would only trigger more detailed -and costly-contracts in response, and even some weakening of the non-legal motivators set in motion by the parties.
The interaction between contractual choices of the parties and Court enforcement, under the shadow of the default rules seems to be how to best understand the operation of contracting and Contract Law. In fact, an important strand of the Law & Economics literature considers the issue of vagueness in contract language and directives, and the reaction from Courts in the face of the chosen level of contract texture and precision, as one of the central issues of Contract Law 19 . The common starting point of this literature is the observation that, even among commercially sophisticated parties, informality (contracts may not be in writing, or when they are, their content is sketchy), vagueness (commonly only something very obligationally incomplete has been agreed) and open-endedness prevails. The earlier fraction of these studies, essentially normative in spirit, dealt with the identification of the optimal default rules and interpretive strategies that Courts should adopt in the presence of contract vagueness (presumably, or at least assumedly, due to exogenous factors).
More recently vagueness has been fully and explicitly considered (as it should be) as a chosen strategy by contract parties in response to contract enforcement and adjudication by Courts -and the likely imperfections that may afflict them. This analysis, however, has just started, but it points out -albeit with still indeterminate results-at an issue that is crucial for law-making and Court behavior in the area of contracts.
4. The lack of clear behavioral models and empirical knowledge on basis for contracting behavior
Contract Law, as any other area of the legal system, tries to affect, in the desired direction, the behavior of those subject to its rules. Thus, in order to give adequate structure and content to a new set of rules at the European level that will have some influence on European citizens and firms one would need some estimate of how the latter would likely respond to the rules. This estimate, in turn, requires some kind of -at least implicit-model of how firms and individuals behave in the contracting sphere and whether this model seems to be sufficiently confirmed by the available empirical evidence of actual behavior by contracting parties or other agents in a similar situation.
In this respect, the current process seems to be lacking both in terms of a clear expression of the models that will guide the estimates about the likely effects of the newly adopted rules, and in the empirical validity of those models.
For instance, a substantial part of the harmonization effort will affect contracts between firms and consumers. Some sort of general understanding of consumer behavior must underlie the choice among different regulatory alternatives (in terms of general or individualized information disclosure, of cooling-off periods, of enforceability of penalty terms, just to mention a few examples. The reference, such as that of the Unfair Commercial Practices Directive to the caseLaw of the ECJ, and to the notion elaborated by the Court of the average consumer, who is the one reasonably well-informed and reasonably observant and circumspect, taking into account social, cultural and linguistic factors, does not seem to provide a clear benchmark to estimate the effects of the different choices upon the future behavior by consumers.
One could try to find such a model -although it is not at all explicit-in the extensive experimental literature by psychologists and economists shown that human beings, when making choices of very diverse nature and scope, are subject to a number of behavioral biases. In laboratory settings it has been well documented that some phenomena 20 repeatedly appear in observed behavior. People seem to show bounded rationality, that is, limited capacity to acquire and process information 21 , as revealed by the use of cognitive heuristics that can lead to judgement errors, such as the hindsight bias -attaching overdimensioned likelihoods to events that have actually occurred; the availability heuristic -excessive reliance on easily available data-; the representative biasexcessive representativeness of small samples. Other important expressions of bounded rationality experimentally identified have to do with time inconsistency or hyperbolic discounting -too little weight of future and uncertain events-and over-optimism on the part of the agentsunderestimation of probabilities of bad outcomes affecting them. There are other sources of departure in observed behavioral responses from the axioms of expected utility in the neoclassical sense, such as loss aversion -the overweight awarded to losses from the starting point as compared to missed opportunities to gain-, the endowment effect -valuation of an asset depending on the set of entitlements known by the agent-, and the statu quo bias -reticence to alter the existing state of the world due to attaching some unidentified intrinsic value to it.
But to formulate a model is not enough, this model has to be confirmed by evidence, and even if one takes the magnitude and relevance of the experimental findings relative to those behavioral biases for granted, as I do 22 , there is-at least at the present state of knowledge-no good reason to adopt as a general model of consumer behavior the one based on biased and bounded rationality, instead of the rationality model commonly used by Economics and Law and Economics. First, because one thing is to identify some bias in a laboratory setting, even repeatedly, a very different one is to test the statistical significance of such bias on real-world markets using rigorous empirical techniques. And even if the empirical tests do not confirm the implications of the rationality assumption, this by itself is not an empirical confirmation of the behavioral account, given that the data may be influenced by some other unobserved variable.
Several empirical studies have tested some of the implications of bounded rationality models of consumer behavior in different settings, and have not found empirical support for the hypothesis based on the pervasive presence of certain behavioral biases in such consumer markets 23 : credit card markets, testing for (i) evidence of highly borrowing consumers paying higher interest rates but enjoying low introductory teaser rates 24 ; (ii) the true causal factor behind the correlation between credit card debt and filings for personal bankruptcy 25 ; (iii) the factors explaining the "Borrow High Lend Low" Puzzle 26 ; standard form contracts, and testing for evidence of competitive pressures decreasing quality of non-salient or hidden terms 27 ; allocation of shelf space in supermarkets, and testing whether it is a result of manipulation by retailers of cognitive biases afflicting consumers, or else responds to manufacturer margins for different lines of products 28 ; choice of calling plans when different pricing options are introduced 29 .
There are, of course, a number of serious empirical studies showing how data on actual behavior in a given consumer market seems to give support to the presence of a certain behavioral bias as an important factor behind observed patterns of market behavior. Among others, such studies include evidence with respect to: (i) credit card markets and hyperbolic discounting 30 ; (ii) fitness club markets and time-inconsistent preferences with unsophisticated consumers who cannot self-realize their own time inconsistency 31 ; (iii) internet purchases of computer equipment using price search engines and consumer myopia concerning hidden terms and attributes 32 .
The sensible response to this apparently conflicting set of pieces of evidence is not to weigh it in a sort of purely quantitative fashion, but to conclude, at least tentatively, that the evidence is still inconclusive regarding the real world impact in consumer markets of many of the behavioral biases present in laboratory settings. Arguably it should lead us to consider that there is no single answer empirically satisfactory for the entire range of biases and for the entire set of circumstances and markets in which consumers may exhibit those biases.
The second reason, lies in the power of learning. Consumers, as human beings, are often not fully rational, are clouded by cognitive and other biases that lead them to make mistakes, not only in laboratories and experiments conducted by researchers, but also in real life, and concerning actual market interactions. People learn from their prior mistakes, however, because they possess good feedback mechanisms that allow them to be aware of the consequences of mistakes, and induce them to avoid the same errors in later rounds of trade or future market interactions. Given that their own pockets -sometimes, their own life and limb-are at stake, the incentives to draw lessons from past mistakes, and to improve performance in later transactions are powerful and effective 33 . The likelihood of learning taking place and being effective in eliminating the negative consequences of bounded rationality features is greater the more standardized the product or service (thus allowing learning not only from past own experience, but also from other consumers' experience) and the higher the routine nature of the transaction. Learning by consumers is important not just for the empirical relevance of behavioral biases in consumer markets, but also for the normative consequences of the observed level of their presence: if learning is to be expected, the benefits of a regulatory or legal intervention in the relevant market are lower, for a given initial level of biased behavior among consumers. Although conceptually different from learning, other kinds of consumer reactions to biases, such as developing personal rules to guide behavior precisely to counteract the former, may also lead to results that resemble those of learning 34 .
There is a substantial amount of empirical evidence showing that consumers learn from mistakes and improve their behavior in a wide range of consumer markets: credit card markets 35 , video rental markets 36 , telephone markets 37 . Still, of course, learning may take time, and may be costly, so I do not imply that consumer learning is a magic formula that would always restore markets to the functioning that full rationality and full information would characterize. In fact, it is clear that firms can interfere with learning processes of consumers through several means, and they would do so when it is in their interest to pursue that strategy, and the environment is able to sustain such shrouding behavior by firms. For instance, they can hide and make less accessible the elements of the transaction on which consumers are more likely to be misled about; they can create artificial non-standardization and product multidimensionality to retard and increase learning costs; they can engage in bundling to discourage learning and comparison shopping, they can engage in loss-leader tactics. Even in a nonbounded rationality environment, firms may engage in some of these tactics, to increase consumer search costs, but behavioral biases and learning may provide them with additional reasons for them. In sum, consumer learning does not eliminate the relevance of behavioral biases for consumer markets, but definitely recommends a more parsimonious attitude towards their magnitude and effects, and undermines a broad and indiscriminate translation of the experimental findings of the behavioral Law & Economics literature into a general model of consumer behavior, let alone contract behavior by all individuals.
The preceding discussion shows, however, that in order to adopt far reaching legal rules that would significantly affect the behavior of individuals and firms, consumers and professionals, in a myriad of settings and market and nonmarket interactions, we should have clear starting points in terms of our general understanding of how the agents will act under legal rules. And that there is a growing, though far from complete, amount of empirical literature on real-life contracting behavior that we need to consider in order to confirm the choice of general model, and the likely effects of the legal measures.
This body of empirical literature on contracts and contracting behavior is not limited to the area of consumer behavior. For instance, in the field of long-term contracting and production and distribution chains, there is also a large and varied set of empirical findings that allow us to better understand actual contracting practice, and to better discern the likely effects of alternative legal solutions 38 . The current process of harmonization of European Contract Law does not seem to be making good -or enough, at best-use of existing knowledge, even if this does not predetermine, in most respects the desirability of specific rules in Contract Law. 
